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AT SEATTLE

7

8

9| MICROSOFT CORPORATION, a G 07-139 8 /\/]’jB
Washington Corporation, 0. :

k Plamtiff, COMPLAINT FOR DAMAGES AND

11 EQUITABLE RELIEF
V.

Sl/s;

OLEKSIY KOVYRIN a/k/a ALEXEY

131 KOVYRIN, a Canadian resident, ¢/b/a DIGI
REAL ESTATE FOUNDATION; DIGI
REAL ESTATE FOUNDATION; and John
Docs 1-10.

LTS

Defendants.

Plaintiff Microsoft Corporation (“Microsoft™) brings this action against Defendants

ST

OLEKSIY KOVYRIN a/k/a ALEXEY KOVYRIN d/b/a DIGT REAL ESTATE
FOUNDATION, DIGI REAL ESTATE FOUNDATION, and John Does 1-10 {collectively
“Defendants™), and alleges as follows:

I. JURISDICTION AND VENUE

1. This is a complaint for an injunction, damages and other appropriale relief to
stop Defendants from infringing Microsoft’s trade and service marks by registenng Intemet
domain names that are identical or confusingly similar to Microsofi’s trademarks and service

marks, and by using those domain names in bad faith to profit from Microsoft’s marks,
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2. In this action, Microsoft asserts violations of the Anticybersquatting Consumer
Prolection Act, 15 U.8.C. § 1125(d); of sections 32 and 43 of the Lanham Act, 15 U.8.C. §
1114 (Trademark Infringement) and 1125(a) (False Designation of Origin, Unfair
Competition/False Advertising); of the Washington Consumer Protection Act (RCW Ch.
19.86); and of Washington common law.

3. This Court has subject matier jurisdiction over Microsofi’s claims pursuant to
150.8.C. §1121 and 28 U.S.C. §§ 1331 and 1338.

4, This Court has personal jﬁrisdiction aver the defendants, who have engaged i
business activities in and direcled to this district and have commiited a tortious act within this
district.

5. Venue is proper in this Court pursuant to 28 U.S.C. § 1391 because a
substantial part of the events or omissions giving rise to Microsoft’s claims ocenrred in this
judicial district, and because defendants arc aliens.

I THE PARTIES

6. Plaintiff Microsoft is a Washington corporation with its principal place of
business in Redmond, WA.

7. Upon information and belief, Defendant Oleksiy Kovyrin a/k/a Alexcey
Kovyrin is a Canadian resident doing business as Digi Real Estate Foundation.

8. Upon information and belief, Defendant Digi Real Estate Foundation is a
Canadian entity purporting to be a corporation. Despite diligent efforts, Microsoft has not
becn able to find any corporale records relating to Digi Real Estate Foundation.

9 Microsoft is unaware of the true names and capacities of defendants sued
herein as JOHN DOES 1 - 10 and thercfore sues these Defendants by such fictitious names.
Microsoft will amend this complaint to allege their true names and capacities when
ascertained. Mierosoft is informed and behieves and therefore alleges that each of the

fictitiously named Defendants arc responsible in some manner for the occurrences herein
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alleged, and that Microsoft’s injuries as herein alleged were proximatcly caused by such
Defendants.

10.  The actions alleged herein to have been undertaken by the Defendants were
undertaken by cach Defendant individually, werc actions that each Defendant caused to occur,
were actions that each Defendant authorized, controlled, directed, or had the ability to
authorize, control or direct, and/or were actions in which each Defendant assisted, participated
or otherwisc encouraged, and are actions for which each Dcfendant 1s liable. Each Defendant
alded and abetted the actions of the Defendants set forth below, in that cach Defendant had
knowledge of those actions, provided assistance and benefited from those actions, m whole or
in part. Each of the Defendants was the agent of cach of the remaining Defendants, and in
doing the things hereinafter allcged, was acting within the course and scope of such agency
and with the permission and consent of other Defendants.

M. MICROSOFT’S BUSINESS AND TRADEMARKS

11.  Microsoft is a world leader in the market for software aud related products.
Microsoft offers a wide range of products and services, including but not limited to computer
softwarc such as the Microsoft Windows operating system and Microsoft Officc; computer
hardware and accessonies including keyboards and mice; gaming systems such as the
Microsoft XBOX and Microsoft XBOX 360, and Intemet service and clectronic mail services
such as the MSN and Windows Live Hotmail services, to name a few.

i2. Microsoft owns registrations for a number of trademarks and service marks
that it uscs to wentify its products and services in the marketplace. Among the marks owned
by Microsoft are the following registered marks (collectively the “Microsoft Marks™):
ACCESS; AGE OF EMPIRES; BCENTRAL; DIRECTX; EXCEL; HALO; HOTMAIL;
INTERNET EXPLORER; LINKEXCHANGE: MECHWARRIOR; MICROSOFT; MSN;
NETMEETING; POWERPOINT; VISUAL BASIC; WINDOWS; XBOX; XBOX 360; and
XBOX LIVE.
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13. Since at least November 1992, Microsofl has used, in commerce, the
trademark “ACCESS”™ to promotc to promote general-purpose computer database software.

14.  On February 2, 2005, Microsoft applied for the registration of the ACCESS
trademark. United States Trademark Registration No. 3,238,869 was issued on May 8, 2007,
See Exhibit A, The ACCESS trademark 1s broadly recognized as a brand identifier for
general-purpose computer database software and related products.

15. Since at least Qctober 12, 1997, Microsoft has used, in commerce, the
trademark “AGE OF EMPIRES” to promote game software and other related products.

16.  On May 22, 1996, Microsoft applicd for the registration of the AGE OF
EMPIRES trademark. United States Trademark Registration No. 2,137,862 was issued on
February 17, 1998. Thc AGE OF EMPIRES trademark is also the subject of United States
Trademark Registration Nos. 2,427,249, 2,457,667, and 3,006,358. See Exhibit B. The AGE
OF EMPIRES trademark is broadly recognized as a brand identifier for Microsoft’s game
software and related products.

17. Since at least October 1999, Microsoft has used, in commerce, the service
mark “BCENTRAL” to promote computer and computer information services.

18.  On August 20, 1999, Microsoft applied for the registration of the BCENTRAL
service mark. United States Service Mark Registration No. 2,767,069 was issued on
September 23, 2003, See Exhbit C. The BCENTRAL service mark is broadly rccognized as
a brand identifier for Microsoft’s Internet management and information services.

19. Since at least October 2, 1995, Microsoft has used, in commercc, the
trademark “DIRECTX” to promote computer software for use in application development.

20, On Angust 17, 1996, Microsoft applied lor the registration of the DIRECTX
trademark. United Statcs Trademark Registration No. 2,051,539 was issued on April 8, 1997.
See Exhibit D. The DIRECTX (rademark is broadly recognized as a brand 1dentifier for
Microsofi’s game and application software development.
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21. Since at least September 30, 1985, Microsoft has used, in commerce, the
trademark “EXCEL” to promotc spreadsheet software and related products.

22, OnApul 12, 2004, Microsoft applied {or the registration of the EXCEL
trademark. United States Trademark Registration No. 2,942,050 was issued on April 19,
2005. See Exhibit E. The EXCEL trademark is broadly recognized as a brand identifier for
Microsoft’s spreadsheet software and related products.

23, Since at least November 15, 2001, Microsoft’s predecessor used, in comrerce,
the trademark “HALO™ to promotc game software and other related products.

24.  OnFebruary 11, 1999, Microsofi’s predecessor applied for the registration of
the HALO trademark. United States Trademark Registration No. 2,598,381 was issued on
July 23, 2002. The HAT.O trademark is also the subject of Umited States Trademark
Registration No. 2,837,420. See Exhibit F. The HATO trademark 1s broadly recognized as &
brand identifier for Microsoft's game software and related products.

25. Since at least July 4, 1996, Microsoft has used, in commeree, the trademark
and service mark “HOTMAIL” to promote advertising and marketing services, including
promoting the goods and services of others by placing advertisements and promotional
displays in an electronic site accessed through computer networks.

26.  On April 10, 1997, Microsoft’s predecessor, Hotmail Corporation, applied for
the registration of the Hotmail trademark and service mark. United States Trademark
Registration No. 2,165,601 was issued on June 16, 1998, See Exhibit G. The Hotmail
trademark and service mark is broadly recognized as a brand identifier for Microsoft's
software and hardware products and for electronic communications services.

27. Since at least January 1, 1995, Microsoft's predeccssor has used, in commecree,
the trademark "INTERNET EXPLORER" to promote sollwarc for browsing the global
computcr network and secure private networks and related programs.

28.  On August 13, 1997, Microsoft's predecessor applied for the registration of the
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INTERNET EXPLORER trademark. Umted States Trademark Registration No. 2,277,112
was issucd on September 14, 1999, See Exhibit H. The INTERNET EXPLORER trademark is
broadly recognized as a brand identifier for Microsoft's software for browsing the global
computer network and secure private networks and related programs.

29. Since at least March 1, 1996, Microsoft has used, in commerce, the service
mark “LINKEXCHANGE" to promote advertising services on global computer hetworks.

30, On February 3, 1997, Microsoft’s predecessor applied for the registration of
the LINKEXCHANGE service mark. United States Trademark Registration No. 2,199,349
was issued on Qctober 27, 1998, See Exhibit I. The LINKEXCHANGE service mark is
broadly recognized as a brand identifier for Microsoft’s promotion of advertising services on
global computer networks.

at. Since at least December 31, 1989, Microsoft has used, in commerce; the
trademark “MECHWARRIOR" to promote game software and related products.

32, On Apnl 8, 1999, Microsoft applied for the registration of the
MECHWARRIOR trademark. United States Trademark Registration No. 2,508,485 was
issued on November 20, 2001, See Exhﬂgit J. The MECHWARRIOR trademark is broadly
recogmized as a brand identifier for Microsoft's game sofiware and related products,

33 Since at least November 12, 1975, Microsoft has used, in commerce, the
trademark and service mark “MICROSOFT” to promote its products and services.

34,  OnOctober 22, 1979, Microsoft’s predecessor applied for the registration of
the MICROSOFT trademark and service mark. United Staies Trademark Registration No.
1,200,236 was 1ssued on July 6, 1982, The MICROSOFT trademark and scrvice mark is also
the subject of United Statcs Trademark Registration Nos. 1,966,382, 2,250,973, and
2,285,870, See Exhibit K. Microsoft’s MICROSOFT trademark and service mark is broadly
recognized as identifying plaintiff Microsoft and its various products and services.

35. Since at least March 7, 1993, Microsoft has used, in commcerce, the trademark
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and service mark “MSN” to promote computer hardware and software as well as electronic
communications services.

36.  On April 25, 1997, Microsoft applied for the registration of the MSN
trademark and service mark. United States Trademark Registration No. 2,153,763 was issued
on Aprl 28, 1998. The MSN trademark and service mark is also the subject of United States
Trademark Registration Nos. 2,201,105, 2,418,517, and 2,459,987, See Exhibit L. The MSN
trademark and service mark is broadly recognized as a brand identifier for Microsolt's
software and hardware products and for electronic communications services.

37. Sincc at least May 29, 1996, Micrasoft has used, in commerce, the trademark
“NETMEETING"” to promote computer software and electronic communications services.

38, On May 21, 1996, Microsoft applied {or the registration of the NETMEETING
trademark. United States Trademark Registration No. 2,182,726 was issued on August 18,
1998. See Exhibit M. The NETMEETING trademark 1s broadly recognized as a brand
identifier for Microsoft’s computer saftware and electronic communications services.

30, Since at least April 20, 1987, Microsoft has used, in commerce, the trademark
“POWERPOINT" to promote computer software.

40.  OnlJune 29, 1987, Microsoft applied for the registration of the POWERPOINT
trademark. United States Trademark Registration No. 1,475,795 was 1ssued on February 9,
1988, See Exhibit N. The POWERPOINT trademark is broadly recognized as a brand
identifier for Microsolt’'s computer software.

41. Since at least May 15, 1991, Microsoft has used, in comruerce, the trademark
“VISUAL BASIC” to promote computer software.

42, On November 1, 1990, Microsoft applied for the registration of the VISUAL
BASIC trademark. United States Trademark Registration No. 1,787,376 was issued on
August 10, 1993. See Exhibit O. The VISUAL BASIC trademark is broadly recognized as a

brand identifier for Microsoft’s computer software.
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1 43, Since at least October 18, 1983, Microsoft has used, in commerce, the
21 trademark and service mark “WINDOWS" to promote computer hardware, software, and
3| other electronic scrvices.

44.  On August 20, 1990, Microsoft applied for the registration of the WINDOWS
trademark and service mark. United States Trademark Registration No. 1,872,264 was issued
on Jamuary 10, 1995, The WINDOWS trademark and service mark 1s also the subject of
United States Trademark Registration Nos. 1,875,009, 1,989,386, 2,005,901, 2,212,784,
2,463,509, 2,463,510, 2,463,526, 2,513,051, and 2,565,965, See Exhibit P. The WINDOWS

LOoer 1 e o e

trademark and service matk is broadly recognized as a brand identifier for Microsofl’s

10} software and hardware products and for other electronic services.

11 45,  Since at least November 1, 2001, Microsoft has used, in commerce, the

12 trademark and service mark “XBOX" to promote television and video converters and related
131 products, including the XBOX home entertainment system.

14 46.  On October 18, 1999, Microsoft applied for the registration of the XBOX

15} trademark and service mark, United States Trademark Registration No, 2,646,405 was issued
16| on November 5, 2002. The XBOX trademark and service mark is also the subjcet of United
17| States Trademark Registration Nos. 2,663,880, 2,698,179, 2,730,847, 2,738,849, 2,775,859,
18] 2,770,769, 2,780,794, 2,792,744, 2,811,895, 2,841,854, 2,907,179, 2,934,666 and others. See
19 Exhibit Q. The XBOX trademark and service mark is broadly recognized as a brand identifier
20| for Microsoft’s entertainment products.

21 47, Since at least November 15, 2002, Microsoft has used, in commocree, the

22| tradcmark and service mark “XBOX LIVE” lo proniote entertainment services.

23 48, On September 27, 2002, Microsoft applied for the registration of the XBOX
24§ LIVE trademark and service mark. United States Trademark Registration No. 2,902,268 was
25| issued on November 9, 2004. The XBOX LIVE trademark and service mark is also the

26| subject of United States Trademark Registration Nos. 2,940,679 and 2,940,682, See Exhibit
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R. The XBOX LIVE trademark and service mark is broadly recognized as a brand ideniificr
for Microsoft’s enterlainment services.

49.  Since at least November 22, 2005, Microsoft has used, in commerce, the
trademark “XBOX 360 lo promote interactive gamc devices,

50.  OnMay 12, 2005, Microsoft applied for the registration of the XBOX 360
trademark. United States Trademark Registration No. 3,252,556 was issued on June 12, 2007.
See Exhibit S, The XBOX 360 trademark and is broadly recognized as a brand identifier for
Microsoft’s interactive game devices.

51.  The Microsoft Marks, as well as others owned by Microsoft, are used in
interstate commerce in connection with the sale, offering for sale, distribution, and advertising,
of Microgoft’s products and services. The Microsofl Marks are distinctive and were
distinctive at the time of all acts alleged horein. As a result of Microsofi’s substantial
investment, the Microsoft Marks have developed oxtensive goodwill in the market.

Accordingly, the Microsoft Marks arc extremely valuable to Microsoft.

1V,  MICROSOFYT’S INTERNET PRESENCE

52, Microgoft also maintains a substantial presence on the Internct. Via the
Internet, Microsoft advertises its products and services, transacts business with its customers,
offers its customers access to many of its services, and provides product support, among other
things.

53, Tnorder to provide its customers with easy access to its online products and
services, Microsoft has registered a number of Internet domain names. Many of these domain
names correspond to Microsoft’s trademarks and service marks. Examples of such domain
names are <microsofl.com>; <microsoftwindows.com™; <xbox.com=; <msn.com>.

54, Fach of these domain names, as well as others registered to Microsoft, resolves

io a Microsofi-created website that provides Microsoft’s customers with information related
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to Microsoft’s products and scrvices. Thesc websites generate business for Microsoft and
allow Microsoft to maintain relationships with its customers.
v, DEFENDANTS’ UNLAWFUL ACTIONS

55.  Defendants are the registrants and users of numerous Internet domain numes
that contain or consist of Microsoft’s marks and/or intentional misspellings of Microsofl’s
marks. Thesc domain names are hereinafter referred to as the “Infringing Domain Names.”
A representative, though not necessarly exhaunstive, list of 71 defendants’ Tnfringing Domain
Mames is attached herelo as Appendix A.

56.  The Infringing Domain Names are ideniical or confusingly similar to
Microsoft’s marks. The nfringing Domain Names do not resolve to websites owned or
cndorsed by Microsoft,

57.  Many of the Infringing Domain Names tesolve to websites that are controlled
by Defendants (collectively referred to as “Defendants’ Websites™). Many of these websites
display advertisements and/or hyperlinks featuring goods or services that are dircetly
competitive with Microsoft products and services.

58  When a person looking for a Microsoft website lands on one of Defendants’
websites, thal person may click on one of the advertisements or hypetlinks on the site either
because the person finds it easier to click on the advertisement or hyperlink than to continue
searching for the Microsoft site, or because the person mistakenly believes Microsoft has
authorized or endorsed the advertisements or hyperlinks. In either case, the person has been
diverted from the Microsoll website he or she was seeking to visit, and Microsoft has lost the
opporfunity to interact with that person,

59.  Defendants use the Infringing Domain Names to profit from the Microsoft
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Marks. Upon information and belief, Defendants receive a payment when Internet users click
on one or more links or advertisements on the websites of the Tnfringing Domain Names.
Defondant reccives these payments from one or more advertisers, affiliate programs, or search
engines.

60.  Defendants are not affiliated with, or sponsored by, Microsoft and have not
been authorized by Plamtitl to use the Microsoft Marks. Defendants have not now or ever
been authortzed by Plaintiff to use or register any name or mark that includes the Microsoft
Marks,

61, Upon information and belief, Delendants’ registration and use of the Infninging

Domain Names is to primarily capitalize on the goodwill associated with the Microsoft

Marks.
COUNT I
(Cybersquatting under the Anti-Cybersqnatting Consumer Protection Act — 15 U.S.C. §
1125(d))
62.  Microsoli realleges and incorporates by this reference each and every

allegation set forth in paragraphs 1 through 41 above.

63.  The Microsoft Marks were distinctive at the time Defendants registered the
Infringing Domain Names and remain distinctive today,

64.  The Infringing Domain Names were identical or confusingly similar to the
Microsoft Marks at the time Defendants registered the Tnfringing Domain Names, and remain
so today.

65.  Delendants have registered and used the Infringing Domain Names with bad

faith intent to profit from the goodwill established by Microsoft in the Microsoft Marks.
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66.  Defendants’ registration and use of the Infringing Domain Names has caused
and will continue to cause damage to Microsoft, in an amount to be proved at trial, and is
causing irreparable harm to Microsoft, for which there is no adequate remedy at law.
Therefore, Plaintiff is entitled to injunclive relief.

67.  Microsoft is entitled to recover Defendants’ profits, actual damages and costs
in an amount to be proven at trial or statutory damages of up to $100,000 per domain name,

treble damages, attomeys’ fees and transfer of the Infringing Domain Names to Microsoft.

COUNT I1
(Trademark Infringement Under the Lanham Act- 15 U.S.C. §1114)

68.  Microsoft realleges and incorporates by this reference each and every
allegation set forth in paragraphs 1 through 67 above.

69.  Defendants’ wrongful and unauthorized use of the Microsoft Marks and
counterfeits of the Microsoft Marks to promote, market, or sell products and services
constitutes trademark infringement pursuant to 15 U.S.C. § 1114,

70.  Defendants’ intentional and willful mnfringement of the Microsoft Marks has
caused and will continue to cause damagce to Microsoft, in an amouni to be proved at trial, and
is causing irrcparable harm to Microsoft for which there is no adequate remedy at law.

71.  Microsoft 1s entitled to recover damages and to recover its costs herein in an
amount o be proven at rial. Microsoft 1s also entitled to injunctive relicf against Defendants.

72. Microsoft is further cntitled to recovery of statutory damages, treble damages

and attorneys’ fees.

COUNT 11X
(False Designation of Origin Under the Lanham Act - 15 U.S.C, § 1125(a))

73.  Microsoft realleges and incorporates by this reference each and every
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allegation get forth in paragraphs 1 through 72 abave.

74.  The Microsofi Marks are distinctive marks that are associated with Microsoft
and exclusively identify Microsoft’s business, products, and services.

75. Defendants have used and continue 1o use the Microsoft Marks in comection
with goods or services, in commerce, 1n a manner that is likely to canse confusion, mistake, or
deeeption as to the origin, sponsorship, or approval of such goods or services.

76.  Microsoft has been damaged by these acts in an amount to be proved at trial.
Microsoll is also entitled to injunctive and other equitable relief against Defendants.

COUNT IV
(Unfair Competition/False Advertising Under the Lanham Act - 15 U.S.C. § 1125(a))

77, Microsoft realleges and incorporates by this reference each and every
allegation set forth in paragraphs 1 through 76 above.

78.  Defendants have used and continue to use the Microsoft Marks in connection
with goods or services with false and misleading descriptions or representations of fact in
commercial advertising or promotion, thereby misrepresenting the nature, characteristics, and
gualitics of their or another person’s goods, services, or commercial activities.

75.  Microsoft is entitled to damages in an amount to be proved at trial and
attorncys’ fees. Microsoft is also eniitled to injunctive relief and oiher equitable relief against
Defenidants.

COUNT V
{Unfair Business Practices - RCW § 19.86 #f seq)

80.  Microsoft realleges and incorporates by this reference each and every

allegation sct forth in paragraphs 1 through 79 above.
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81.  Defendants’ use of the Mictosoft Marks to promote, market, or sell products
and services constitutes an Unfair business practice pursuant to RCW § 19.86 et seq.
Defendants’ use of the Microsofi Marks is an unfair or deceptive practice occurring in trade or
commerce that impacts the public interest and has caused injury to Microsofl.

82.  Defendants’ unfair business practice has caused and will continue to cause
damage to Microsoft, and is causing irreparable harm to Microsoft for which there is no
adequate remedy at law.

83.  Defendants’ actions violated RCW Ch. 19.86 et seq., and Microsoft is entitled
lo injunctive relief and to recovery of actual damages. Microsoft is also entitled to treble

damages and an award of its attorneys’ fees and costs.

COUNT VI
(Washington Common Law Unfair Competition)

84,  Microsoft realleges and incorporates by this reference each and every
allegation set forth in paragraphs 1 through 83 above.

85.  Defendants’ use of the Microsoft Marks has infringed on their distinctive
features in a manncr that tends to confuse, in the public mind, Defendants’ produets and
advertising wilth Microsoft’s products and advertising. Defendants’ condnct has caused and
will continue to cause damage to Microsoft, and is causing irreparable harm to Microsoft for

which there is no adequate remedy at law,

COUNT VII
(Unjust Enrichment)

86.  Microsoft reallcges and incorporates by this reference each and cvery
allepation set forth in paragraphs 1 through 85 above.
87.  The acts of Defendants complained of herein constitute unjust enrichment of

the Defendants at Microsoft’s expense in violation of the common law of Washington.
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88.  Microsoll has been damaged in an amount 1o be proved ai trial.

PRAYER FOR RELIEF

WHEREFORE, Microsoft respectfully requests that the Court enter judgment agamst
Defendants as follows:

1. That the Court issue temporary and permanent injunctive relief against

6 Defendants and that Defendants, their officers, agents, representatives, servants, cmployees,

71 attorneys, successors and assignees, and all others in active concert or participation with
& 1 Defendants, be enjoined and restrained from:
9 a) infringing Microsoft’s trademarks and service marks;

10 b) registering, using or trafficking any domain names (hat are identical or

11| confusingty similar to the Microsoft Marks, including but not limited to domain names

12| contwinmg the Microsoft Marks and domain names containing misspellings of the Microsoft
13| Marks;

14 £) asgisting, aiding, or abetting any other pcrson or business entity in engaging in
15| or performing any of the aclivities referred to in subparagraphs a) through b) above,

16 2, That the Court orders the forfeiture or cancellation of the Infringing Domain
17| Names and the transfcr of the Infringing Domain Names to Microsoft;

18 3. ‘That the Court award Microsoft actual damages, liquidated damages and

19| statutory damages, in amount 1o be proven at trial;

20 4, That the Court award Microsoft treble damages in an amount to be proven at
21| trial;
22 5 That the Court award Microsoft its attorneys” fees and costs incurred herein,

23| including prejudgment and post-judgment interest; and
24 6. That the Court grants Microsoft all other relief to which it is entitled and such
25| other or additional rehef as is just and proper under these circumstances,

26
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DATED this Ld'ﬁay of September, 2007.
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